I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S;

| N RE: ) I n Proceedi ngs
) Under Chapter 7
KI NCAI D VI LLAGE MARI NA )
CORPORATI ON, ) No. BK 84-40238
)
Debt or (s). )
DALE PETERS and JI M Gl BBS, )
as assi gnees of )
Gl BSON D. KARNES, )
Trustee in Bankruptcy, )
)
Plaintiff(s), )
)
V. ) ADVERSARY NO
) 87-0013
WLLIAM R W LLI AMS, )
)
Def endant (s). )
ORDER

This matter is before the Court on the Mdtion to Amend Conpl ai nt
of plaintiffs, Dale Peters and Jim G bbs, and the objection thereto
of defendant, WIlliam R WIlliams. The facts
relevant to the instant dispute are as foll ows:

On August 10, 1984 Kincaid Village Marina Corporation
(hereinafter, debtor) filed its petition for reorgani zati on under
Chapter 11 of the Bankruptcy Code. Thereafter, on October 21, 1985,
the case was converted to a proceedi ng under Chapter 7 of the
Bankruptcy Code.

On January 20, 1987, the Chapter 7 Trustee filed his Conpl aint
to Set Aside Post-Petition Transfers pursuant to 11 U . S.C. 8549. The
trustee's conplaint alleged that as of May 10, 1985, when defendant,

w t hout court order, operated the business of debtor and



went into possession of its assets, he received post petition
transfers of noney and property from debtor valued in excess of
$100, 000. 00. On February 19, 1987, defendant filed his Answer to the
Conmpl aint. Thereafter, discovery was conpleted and a trial date was
set for June 9, 1987.
On June 5, 1987, the trustee and defendant filed a Mtion
seeking the Court's approval of their conprom se and settl enment of
t he above-descri bed cause of action for the sum of $7,000.00. Upon
notice of the notion to all creditors and other parties in interest,
the plaintiffs herein objected to the proposed conproni se.
Accordingly, on Septenber 1, 1987, the trustee, with court
approval, and w thout objection from defendant, or from any ot her
party, conducted a sale of the cause of action to the highest and
best bidder. Plaintiffs herein purchased the trustee's cause of
action agai nst defendant for the sum of $8,000.00. The Court's Order
approving the sale to plaintiffs was entered on October 8, 1987.
The Order provided, in pertinent part:
A. That the Trustee nay proceed to sell
and transfer all of the estate's interest in
and to its cause of action against the said
WIlliam WIlians arising out of the Defendant's
operation of the marina known as Kincaid
Village Marina Corporation from May 10, 1985
including the estate's interest in al
di scovery material obtained by the Trustee in
t he course of said proceeding.
B. That for the purposes of said action
which is now pending, to-wit Adv. No. 87-0013,
that Dale Peters and Jim G bbs shall be the
Assi gnees and Plaintiffs in said action agai nst
Wlliam WIIlianms and shall have all of the

ri ghts, powers, duties and obligations arising
fromsaid | awsuit.



Thereafter on January 25, 1988, the Court, w thout objection by the
def endant, entered its Order substituting plaintiffs as the rea
parties in interest in the proceeding and reopening di scovery.

At the pretrial conference on February 17, 1988, the parties
agreed to a trial date of June 7, 1988. Plaintiffs then noved to
amend their Conplaint to plead a second count in the alternative
pursuant to 11 U.S.C. 8363(c)(1). Proposed Count Il alleged that on
or about May 10, 1985, defendant, with authorization fromthe debtor,
but wi thout court approval, began to operate debtor's business and
conduct its affairs, including making significant busi ness decisions
wi t hout court order. According to plaintiff's Conplaint, as a result
of said operation, defendant received property of the debtor in
excess of $100, 000.00 that belonged to the bankruptcy estate. Count
Il further alleged that the decision to place defendant into
possessi on of debtor's assets was a transaction which was not in the
ordi nary course of business and, thus, which was not permtted under
8363(c)(1). Plaintiffs prayed in Count Il for a judgnent in excess
of $100, 000. 00 and for an accounting by defendant of his financial
activities from May 10, 1985 to June 10, 1986.

The Court heard oral argunent on the Motionto Arend Conpl ai nt on
February 17, 1988, and t hereafter, defendant, on February 26, 1988,
filed his response objectingtothe Mdtionto Anend t he Conplaint. On
March 1, 1988, plaintiffs filed their reply.

Rul e 15 of the Federal Rules of Civil Procedure governs the
anmendnment of pleadings in adversary proceedings in this Court.

Bankruptcy Rul e 7015. Rul e 15(a) provi des for anendnent as a natter of

3



ri ght under circunstances which do not apply inthis case. In all
ot her situations, "a party may anmend hi s pl eadi ng only by | eave of
court or by witten consent of the adverse party...." Fed.R Cv. P.
15. However, "l eave shall be freely given when justice sorequires.™
Id. Intheinstant case, defendant has obj ected t hat anendnent of the
conplaint will be prejudicial tohim Therefore, itisleft tothe
Court to deci de whet her justice demands t hat | eave t o anmend be gr ant ed.

Def endant ' s first argument opposi ng anendnent i s that the assi gned
| awsui t enconpassed sol el y a cause of action or theory of recovery
claimng post petition transfers voidable under 11 U S. C. 8549.
Ther ef ore, accordi ng to def endant, granting the noti onto amend the
conpl aint woul d give plaintiffs norethanthey were assi gned. However,
this Court's Order of October 8, 1987, entered wi t hout objection by
def endant, transferred all of therights, powers and i nterest of the
bankruptcy estate inthelawsuit toplaintiffs. It transferredto
plaintiffs the cause of action "arising out of the Defendant's
operation of the marina fromMay 10, 1985...." Thus, rather than
limtingthe cause of action to an avoi dance of post petitiontransfers
pl ed under 11 U. S. C. 8549, the Court's Order i s nore expansive. Its
| anguage i s cl early broad enough to i ncl ude plaintiffs' proposed Count
Il which alleges that defendant's operation of the marina and
possessi on of its assets under authority fromdebtor was a transaction

outside the ordinary course of business.!?

lAssum ng arguendo that the assignnent to plaintiffs did not
enconpass the allegations raised in proposed Count 11, then the
trustee would still be free to pursue this claimagainst defendant
even if plaintiffs could not.



Def endant next argues that he will be prejudi ced because t he case
was one week fromtrial, with di scovery conpl eted, and a settl enent
reached, when plaintiffs' objectionledto bollixingof the settlenent
and t o assi gnnment of thelawsuit toplaintiffs. Accordingtothis
argunment since the trustee never noved to anend t he conpl ai nt during
the six nonths that he was plaintiff, plaintiffs cannot now do

However, upon consi deration of plaintiffs' proposed Count I1, it
is apparent tothe Court that plaintiffs do not seek by their amendnent
t o add a newcause of actionto the conplaint. Rather, Count Il merely
attenpts to add an alternate theory of recovery based on t he sane set
of facts allegedin Count I. Thus, the anount of additional discovery,
i f any, necessary in conjunctionwth the proposed anended count w | |
belimted, and any changes i n def endant' s strategy will be m ni nal .

See, e.q9., Laniganv. LaSalle National Bank, 108 F. R D. 660, 663 (N. D.

I11. 1985).

Moreover, Rule 15(a) requires that | eave to anmend be freely
granted "when justice sorequires” and the courts have consi stently

given liberal interpretationtothis standard. E.g., Foman v. Davi s,

371 U. S 178, 182 (1962); Sternv. United States Gypsum Inc., 547 F. 2d

1329, 1334 (7th Gr.), cert. denied, 434 U.S. 975 (1977); Lani gan v.

LaSal |l e Nati onal Bank, 108 F. R D. at 662. Wiile the determnationto

grant or deny |l eave to anend is within the discretion of the tri al
court, outright refusal to grant the | eave wi t hout any justifying
reason appearing for the denial is not an exerci se of discretion; it is
nmer el y abuse of that di scretion andinconsistent withthe spirit of the

Federal Rules.” Foman v. Davis, 371 U S. at 182. It is only in

SO.



situations where thereis "undue del ay, bad faith or dilatory notive on
the part of the novant, repeated failure to cure deficiencies by
amendnents previously allowed, undue prejudice to the opposing
party..., futility of amendnent, etc." that | eave to anend shoul d be
denied. 1d. The Court does not find that any of these conditions
exist in the instant case.

Not abl y, al t hough def endant argues prejudi ce, he has failed to
poi nt out to the Court even one exanple to show how prejudice will
occur. Wil e defendant is correct that the cause of acti on was r eady
for trial, with discovery conpleted, before it was assigned to
plaintiffs, def endant never objected to the assignment of the |l awsuit.
Nor di d he object tothe reopeni ng of discovery. Infact, thetrial
dat e, agreed to by defendant, i s several nont hs away on June 7, 1988.
Thus, permtting the amendnent will not delay the trial of the case.
Additionally, thetrial setting all ows defendant anpl e opportunity to
nmeet and def end agai nst plaintiffs' new y advanced t heory. W hout
nor e t han bare al | egati ons of prejudi ce to defendant, the Court nust
grant | eave to anend.

Accordingly, plaintiffs' Mtionto Arend Conpl ai nt i s GRANTED and

plaintiffs are given leave to file their amended conpl ai nt.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 31, 1988




